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in 25 minutes… 

• What rights? For which actors? 
• Which international rules apply 

to users/consumers and non-
users (environment)? 

• Two Swiss Water Users in Peru 
• Water governance in Peru: 

relevant International Economic 
Law provisions, and 
mechanisms, as a bridge? 
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• Govern    -
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• Investment 
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• UN 
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• Guidelines 
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International Law 

Public International Law 
UN Conventions 
International Economic Law 
(WTO, FTA, TPPA) 

Private International Law 
Investment Contracts 
Guidelines 
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UN Right to Water:  
Positive obligations, not limited nationally 

• ‘The States Parties to the present Covenant, 
recognizing the fundamental right of everyone 
to be free from hunger, shall take, individually 
and through international co-operation, the 
measures, including specific programmes, 
which are needed to improve methods of 
production, conservation and distribution of 
food [and water] [in order] to ensure an 
equitable distribution of world food [and water] 
supplies in relation to need.’ 
(ICESCR Article 11/2) 
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The Right to Invest 

• Why investment treaties and contracts?  
• Mine workers with few alternatives 

– but ius cogens (cogent law) is a bottom line 
• and a limit to social and (perhaps) 
environmental dumping 

• an import ban may be enforceable in WTO 
• Policy space depends on regulatory capacity 

– subsidies, tax holidays, infrastructure, 
better-than-nationals-protection (ISDS) 
• a step too far: Regulatory freezing 
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International Investment Law 

• WTO has no investment disciplines other than 
non-discrimination. 

• Many investment treaties over-protect and under-
regulate (foreign) investment. 

• Investment treaties and contracts without a 
“public interest clause” protect “water grab” 
investments and may perpetuate violations of 
human rights and environmental norms. 

• The dichotomy between human rights and 
economic law reflects fragmentation at the 
national level: water rights, watershed payments, 
and land tenure, are often lacking in similar ways. 
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Voluntary Principles on Security and 
Human Rights (2000) 

• The only human rights guidelines designed 
specifically for extractive sector companies. 

• Participants: governments, companies, and NGOs 
(including Colombia, Glencore and Human Rights 
Watch but not Peru). 

• Annual Plenary Meeting (Bogotá, 21 April 2016) 
– Strengthening of the role of civil society 
– Comprehensive assessments of the human rights 

risks associated with security, with a particular focus 
on complicity 

– Systems for reporting and investigating allegations of 
human rights abuses 

Source: http://www.voluntaryprinciples.org/  8 
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Extractive Industries Transparency 
Initiative (EITI) 

• Promoting public awareness about how 
countries manage their oil, gas and mineral 
resources. 

• Transparency of financial flows from miners 
to governments. 

• Colombia is a member country, Peru is not. 
Source: https://eiti.org/ 
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«Better Gold» Initiative in Peru 

• Artisanal and Small-scale Mining involves 
particularly vulnerable communities. 

• BGI is to certify small gold mines which 
respect human  rights, the environment  and  
enhance the miners’ livelihoods. 

• Demand for “better gold” apparently 
increasing. 

• Gradual integration with the BGI Programmes 
in Colombia, Bolivia, Mongolia and Ghana. (But 
only 4 certifiable mines, in Bolivia and 
Colombia.) 

Source: www.baastel.com  
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Two Swiss Water Users in Peru 

Glencore 
Nestlé 
Source:  

- Mining-Technology.com 

- Glencore and Nestlé Websites 

- Delf Bucher, Gute Noten für die einstigen 

Wasserjäger. in reformiert. #8 (August 2016) 
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• Antapaccay (Tintaya) Copper Mine (Espinar 
Province): annual copper production from the 
mine is expected to be 160,000 tonnes in 
concentrate form. The mine also produces gold 
and silver by-product credits. The construction 
of the Antapaccay mine created approximately 
4,250 jobs. It is also expected to create 
approximately 1,400 permanent jobs.  
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Source: Tintaya’s magic – turning field and 
mountain into a wasteland that poisons local 
farming communities. Migual Araoz Cartagena  



Glencore on Water CSR (by Glencore) 

• A 2014 analysis of our assets’ locations showed 
that around half of our operations are located in 
“water stressed” regions; some of these were 
classified as regions of “scarcity” and others as 
regions of “extreme scarcity.” 

• We also work with local communities, authorities, 
agricultural and other industry users to create 
water use strategies at many assets.  

• Our operational and maintenance procedures are 
aligned with relevant international standards, 
including OCIMF/ICS guidance, MARPOL 
regulations and the Ballast Water Management 
convention for all ballast water exchanges.  
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http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx
http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-for-the-Prevention-of-Pollution-from-Ships-(MARPOL).aspx
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Glencore’s Water CSR (by Swiss NGOs) 

• Increased led and mercury levels were found in 
the river and in the blood and urin of mine 
workers at Antapaccay. 

• Glencore argued that at Antapaccay copper 
was naturally occurring. 

• Stephan Suhner from the Swiss-Colombian 
Work Group accepts that the exact correlation 
cannot be established. 

• However, the improvements promised for the 
Columbian coal mine El Cerrejón by CEO 
Glasenberg in 2015 only «filled the swimming 
pools of expat workers». 
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And what about Nestlé?    

1980: «Babykiller» (Africa) 
2012: «Water grabber» (Brazil) 
2014: Change of minds? «water should have a 
price – but 50-100 liters must be free» 

Water Stewardship in Pakistan, together with 
WWF 

Oxfam Food Company Ranking: #2 
But only late action against «sea slaves» 
and child labour in Thai shrimp factories 
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Switzerland as the «water tower of Europe»? 
• In the 1980s Swiss households consumed 180 

liters of water daily. 
• 2014: 142 liters (new technologies, behaviour) 
• Half of the food is imported – and contains 

«virtual water»: e.g. 2’400 liters for one 
hamburger. 

• According to WWF/Unibe/ETHZ (2012) total 
daily water consumption in Switzerland is 
4’200 liters/day, with 82% imported! 
 

…and what about consumption  
of «virtual water» ? 
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Biofuels vs Global Warming 
© Chappatte, reproduced in Alex Evans, http://www.globaldashboard.org/2011/05/13/the-
g20-gets-interesting-on-biofuels-and-food-security/  
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Water governance in Peru 

• Fragmentation everywhere… 
• …is there a bridge between Water and 

Investment Rights? 
– Ius cogens violations may justify 

import bans in a WTO dispute 
(Vienna Convention). 

– Trade distortions by way of social 
and (perhaps) environmental 
dumping may be sanctoned in new 
FTAs. 
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Social and Environmental Policies as Trade 
Distortions Violating Peru’s FTA with the USA 

• In August 2015, the Office of the U.S. Trade 
Representative (USTR) announced that it was 
evaluating a potential case against Peru’s 
environmental law changes. It claimed that 
new Peruvian legislation offered to waive or to 
freeze social and environmental constraints for 
new investors. 

• Such a ‘regulatory freeze’ might contravene 
social and environmental provisions in the 
Peru-US Trade Promotion Agreement (PTPA 
2009). 
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• Litigation provisions foresee that ‘to establish a 
violation under the TPA a Party must 
demonstrate that the other Party has failed to 
comply with its terms in a manner affecting 
bilateral trade or investment.  

• An arbitral panel finding a violation can 
authorise trade or monetary sanctions.  

Source: Inside U.S. Trade (various issues) 

15 September 2016 © Ch. Häberli, WTI 20 

A new bridge «hecho en EE.UU.»  
between water and investment law? 



Fragmented Conclusions 
1. Water never flowed freely, and it flows even 

less free in times of globalisation, and in 
situations of extreme poverty where 
unemployment and water prices are highest. 

2. WTO and other trade agreements improve the 
opportunities for efficient water use, and for 
“virtual water” trade. Ius cogens violations 
may justify import bans in a WTO dispute. 

3. However, present international trade and 
investment rules fail to address the Right to 
Water and to prevent “aqua-dumping” and 
“water grabbing” with negative impacts at the 
national and household levels. 
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Fragmented Conclusions 
(cont’d) 

4. These shortcomings can be said to violate 
the right to water obligations of investor 
home and host states as laid down in the 
human rights treaties all governments have 
subscribed to. 

5. Public interest clauses to prevent regulatory 
freezes and to ensure free minimum 
supplies through transfer pricing. 
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Fragmented Conclusions 
(cont’d) 

6. Ius cogens (cogent law) to prevent a “race to 
the bottom” between water users. 

7. Stakeholder interaction, and Trade 
Agreement mechanisms as a new (and 
difficult) bridge between the Right to 
Water and the Right to Invest. 

8. More research and better policy coordination 
are required at national and international 
levels. 
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Thank you for your attention! 

christian.haeberli@wti.org 
Web: http://www.wti.org / http://www.nccr-trade.org/people/haeberli/ 
You can access my papers on SSRN at: 
http://ssrn.com/author=1380616 15 September 2016 © Ch. Häberli, WTI 24 
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